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In a bold move, the classic Jersey Shore 
sandwich franchise is fully funding retrofi ts 
for its 1,800 locations — and growing.
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While many of those issues have 
yet to be resolved and most busi-
nesses are not yet running at full 
steam, it is not too early to analyze 
key lease provisions for the (hope-
fully not too distant) future, when 
new deals start getting done in the 
context of an uncertain and unsta-
ble landscape.

What follows is a brief discus-
sion of a few common lease pro-
visions involving common areas, 
common area costs and alterations 
that may need to be revisited to 
account for COVID-19 issues, and 
to put landlords in a better posi-
tion to respond and react to the 
“new normal” that will exist until 
a vaccine is developed and widely 
distributed.

USE OF COMMON AREAS
Landlords should make sure 

that the control of common area 
language found in most leases is 
broad enough for landlords to re-
spond and adapt to pandemics and 
similar emergencies, such as by 
installing items to improve health 
and safety conditions and making 
other (perhaps currently unfore-
seeable) changes to the common 
area to comply with recommenda-
tions or requirements of the CDC, 
WHO, or state or local authorities. 

As a result of physical distancing 
and store-capacity requirements, 
tenants may need the right to use 
portions of the common area (like 
sidewalks) for customers to form 
lines outside the stores. In addi-
tion, restaurant users may need 
the right to use part of the common 
area for seating for their custom-
ers if requirements do not allow 
them to provide tables inside for 
customers to eat. Landlords should 
do their best to work with tenants, 
where appropriate, to allow for the 
use of the common area for queuing 
and outdoor seating, as the ability 
to use such areas could be vital to 
the success of the applicable ten-
ant. Nevertheless, a landlord can 
condition such use upon the ten-
ant fulfi lling certain conditions, 
such as giving the landlord prior 
written notice of such intent and 
the expected duration, peak times 
and specifi c area the tenant wants 
to use. Additionally, landlords may 
want to specifi cally require that 
the tenant cleans up the area used 
for queuing and/or outdoor seating 
on a daily basis.

COMMON AREA COST CAPS
In leases where a landlord pro-

vides a tenant with a cap on in-
creases in common area costs, such 

cap does not typically apply to “un-
controllable” costs. Following CO-
VID-19, landlords should consider 
expanding the list of “uncontrol-
lable” costs. For example, costs as-
sociated with a pandemic and the 
related health or safety measures 
the landlord takes (i.e., installa-
tion of hand sanitizing stations, 
upgrades to automatic doors, use 
of more personnel to administer 
cleaning and to make sure guests 
comply with social distancing re-
quirements, etc.) should be deemed 
“uncontrollable” and not be subject 
to any cap. 

In addition, if it turns out that 
the “base year” for setting the “fl oor” 
for common area costs occurs dur-
ing a year when the common areas 
are used less because of a pandem-
ic or related outbreak, the landlord 
should consider including a “gross 
up” concept to bring the “fl oor” up 
to a number that is more refl ective 
of what common area costs would 
have been but for the pandemic. 
Another alternative would be to 
modify the “cumulative” vs. “non-
cumulative” nature of the cap for 
any period during which common 
area costs are artifi cially low. Leas-
es with “cumulative” caps allow 
the landlord to apply any “unused” 
portion of the cap from prior years 

when applying the cap for the year 
in question.

ALTERATIONS
While some leases provide that 

any alterations made in the prem-
ises are the tenant’s responsibil-
ity, others split the responsibility 
between the parties based on the 
nature of the alteration, whether it 
is required by law and whether it 
applies just to the tenant’s space or 
to retail spaces in general. In light 
of the general uncertainty follow-
ing COVID-19, landlords should 
make sure that their leases require 
tenants to make (at the tenants’ 
expense) any and all alterations 
required by law, including those 
borne out of force majeure events. 
For example, from a landlord’s per-
spective, the cost of any barriers 
within the premises required to 
force customers to “social distance” 
or to further separate customers 
from employees should be the re-
sponsibility of the tenant. If such 
barriers are structural in nature, 
a landlord will also want approval 
rights over the location of, and ma-
terials used for, such barriers. 
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The outbreak of the COVID-19 pandemic forced many retailers to close their doors to custom-

ers beginning in March 2020, just as the overall economy was pushed into unprecedented 

disarray. Because of these circumstances and questions surrounding the unusual situation where 

municipalities were ordering stores to close, landlords and tenants looked to the four corners of 

their leases to determine their rights and obligations. Certain key lease provisions, like force ma-

jeure clauses, insurance provisions and operating covenants, warranted careful scrutiny as the 

parties sought to clarify their contractual responsibilities in light of the impacted retail landscape.

Dan Villalpando is a partner at real 
estate-focused law fi rm Cox, Castle 
& Nicholson LLP. His practice focuses 
on retail development and commercial 
leasing. Commercial developers look 
to him for his counsel on all aspects of 
shopping center development, 
including the acquisition and 
disposition of commercial real estate 
and the negotiation and drafting of 
development agreements, reciprocal 
easement agreements, declarations 
and major tenant leases. He can be 
reached at dvillalpando@coxcastle.com.


