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‘While the Project may

Change, the Standard

of Review should Remain the Same
by Linda C. Klein'

INTRODUCTION

The Cdlifornia En_yirbnrriental Quality Act (CEQA) encour-
agesagenciesto’tier environmental analysis when possible,
which means fo rely on previously prepared environmen-
- tal documents when those documents studied a project
that is the same as or encompasses the subsequently pro-
posed project. This approach is logical. If the agency has
already considered the environmental impacts of its ded-
sion, there is no need for the agency to repeat the same
studies. Repeating studies of environmental impacts that
have already been adequately reviewed serves no purpose
and wastes valuable resources. CEQA's purpose is not fo
generate paper, but ratherto compel government to make
decisions with environmental consequences in mind.?

. But what if the subsequent project is not the same as
the original .project? The agency must carefully deter-
mine whether the existing environmental review fully
covered that subsequent project. The agency’s decision:
not to prepare a new environmental impact report (EIR)
because the existing environmental review covers the
potential impacts of the subsequent project is, of-course,
subject to legal challenge. This article explores the stan-
dard of review that applies when such challenges occur.

Through a series of cases, the California Court of Appeal
has confirmed that an agency’s determination that a

-later project is “within the scope” of a project already
considered in a programmatic EIR is reviewed under
the traditional, deferential substantial evidence stan-
dard. Now the California Supreme Court is poised to
decide whether the same standard of review applies to
an agency’s decision that a changed project is within the
scope of a project previously considered in a mitigated
negative declaration (MND).’ For the reasons discussed
in this article, the same standard should apply.

A SHORT REVIEW OF CEQA’S STANDARDS OF
REVIEW AND WHEN THEY APPLY

When a local agency considers the environmental effects
of a proposed project in the first instance, the agency
undertakes a three-step inquiry.” First, the agency deter-
mines whether the project is exempt from CEQA.’ “If the
_agency finds the project is exempt from CEQA under
any of the stated exemptions, ng further environmental
review is necessary.” Second, if the project is not exempt
and the agency determines the project will not have a sig-
nificant effect on the environment, either as designed or
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with mitigation, it can prepare a

negative declaration’ or MND
Third, if the agency determinés

the project “may have a signifi-
cant effect on the environment,”
the agency must prepare and’
certify an EIR? -

Courts apply one of two
standards when considering
whether an agency properi‘y
determined a project’s poten- -
tial environmental impacts -
have been adequately analyzed, and if found- 31gmﬂ—
cant, mitigated to less than significant: the “fair argu-
ment” standard and the “substantial evidence” standard.

If the agency determined an EIR was not requxred and

approved the project based on a negative declaration

or MND, that decision is reviewed under.the fair argu-
ment standard.” The fair argument standard “is derived

from [Public Resources Code] section 21151,” which

“mandates preparation of an EIR in the first instance

‘whenever itcan be fairly argued on the basis of sub-
stantial evidence that the project may have significant

environmental, impact.”™ Under this standard, if there

is substantial evidence of a significant impact, “con-
trary evidence is not adequate to support a decision -
to dispense with an. EIR.” For example, under the fair

argument standard, “if there is a disagreement among

experts over the significance of an effect, the agency is

to treat the effect as significant and prepare an EIR.”®

This standard reflects CEQA’s “low threshold require-
ment for initial preparation of an EIR and reflects a

preference for resolving doubts in favor of environ-
mental review when the question is whether any such

review is warrarited.” .

Linda Klein

“The test is markedly different, however, if a project
is evaluated after an initial environmental review has
occurred.” Once review has occurred, courts review a
challenge to an agency’s decision not to prepare addi-
tional environmental review under the deferential sub-
stantial evidence standard.” Under this standard, an
agency’s decision is upheld as long as xt is supported by
substantial evidence, even if other substantial ev:dence
in the record contradicts the agency’s coriclusion.”

This standard reflects Public Resources Code section
21166, which prohibits agencies from requiring a sub-
sequent or supplemental EIR unless there would be

.
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new, significant enVironmental impacts.” Under Publrc
Resources Code sectron 21166, once an EIR has been
prepared for a project, no additional EIR is required
unless one of the following occurs: “(a) substantial
changes are proposed in the project which will require
major revisions of the environmental impact report”; “(b)
substantial changes ogcéur with respect to the circum-
stances under which the project is being undertaken
which will requiire major revisions in the environmental
rmpactareport” or “(c) néw information, which was not
known and could not have been known at the time the
environmental impact report was certified as complete,
becomes available.”™.Public Resources Code section

| 21166 indicates an intent “to restrict the powers of agen-

cies ‘by prohibiting them from requiring a subsequent
or supplemental environmental impact report’ unless the
stated conditions are met.”™

, The standard of review applied to agency decisions

regarding tiered environmental review involves both
the fair argument and substantial evidence standards.
The tiering provisions in Public Resources Code section
21094 apply when a later project appears related to a
program, plan, policy, or ordinance for which an EIR has
already been prépared.” Under those circumstances, an
agency first must determine whether the events listed in
Public Resources Code séction 21166 have occurred.”
That decision, if challenged, is reviewed under the sub-
stantial evidence standard.” If an event listed in section
21166 has occurred, then under section 21094(a) the

agency must prepare additional environmental review'

for Bnvironmental impacts that would not be mitigated
or avoided as a result of the ,prior EIR or were not
examined at a sufficient level of detail in the prior EIR

to enable the agency to devise a way to avoid those

environmental impacts.” The lead agency determines
whether the later project “may cause significant effects
on the environment that were not examined in the prior
[EIR]” by completing an initial study. The similarities
between the “may cause significant effects” language in
Public Resources Code section 21094(c) and the “may
have a slgnrﬂcant effect” language in Public Resources
Code section 21151 have led courts to conclude that an
agency’s decision not to prepare a tiered EIR when Pub-
lic Resources Code section 21094(a) applies (i.e., the
later project may have significant impacts not consid-
ered in the previously prepared EIR) is reviewed-under
the fair argument standard.”

SAME OR DIFFERENT? A SIMPLE QUESTION WITH
A COMPLICATED ANSWER

When an agency receives an application seemingly
related to a project for which it previously conducted envi-
ronmental review, it must decide whether the later project
_requires additional environmental review because it has

4 A
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new or more significant impacts than already disclosed.”
This is the *within the scope” inquiry that arises when an

.agency reviews a later project after a programmatic EIR

has been prepared or when an agency is determining
whether to prepare an addendum to exrstrng environ-
mental review rather-than' new review.” In each case,
the determination turns on whether the events listed in
CEQA Guidelines section 15162, which clarifies Public
Resources Code section 21166, have occurred.”

The answer to the “within the scope” question is signifi-
cant, partrcu!ar!y if the agency decides not to prepare an
EIR for the later “project,” because different standards
of review apply depending on the answer if the deci-
sion is chailenged. As discussed in more detail below,
if the agency correctly concludes the later project is
within the scope of a project that already has under-
gone environmental review, then the decision not to pre-
pare additional environmental review will be reviewed
for substantial evidence. But if the agency is mistaken,
then, because no prior environmental review has been
prepared, the fair argument standard would apply. And
when an agency decides to proceed without further
environmental review, the agency’s determination of the
relationship between the two projects is often contested.

The above issue has arisen where the initial project
Wwas a plan or program, reviewed in a programmatic .

.EIR, and the later project is found to be part of the plan

or program.” But the cases most associated with this

isstie, Save Our Neighborhood V. Lrshman and Mani

Brothers Real Estate Group v. City of Los Angeles

(“Mani Brothers™),” arose when the project applicant

made changes to a project that had undergone proj-
ect-level environmental review and the lead agencies

choose to prepare addenda. These cases are impor-
tant because they highlight the controversy over how
a court should review an agency’s determination that

a later project is the same as or within the scope of an

earlier project.

Save Our Neighborhood held that the “threshold question
[of] whether we are dealing with a change to a particular)
project or a new project altogether™ “is a question of law
for the court.™ Reviewing a question of law involves “a
certain degree of independent review of the record, rather
than the typical substantial evidence standard which usu-
ally results in great deference being given to the factual
determinations of an agency.”™ A court exercises a similar )
degree of independent review under the fair argument
standard.”® The practical effect of Save Our Neighbor-
hood's “new project” test is that an agency’s decision that
alater project is not new, but instead adequately covered
by existing environmental review, could be overturned if
a petitioner presents substantial evidence of a fair argu- .
ment supporting the opposite conclusion. o
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Mani Brothers strongly criticized the “new project tesf’ cre- pared an'MND and approved certain upgrades to its
ated by Save Our. Neighborhood, observing, [d]rastlc _ campus.-The District subsequently modified the origi-
changes to a project might be viewed by some as trans- “nal project, deciding to rehabilitate rather than demol-
forming the project to a new project, while others may char- “ish two buildings. (Buildings 15 and 17) and demolish
" acterize the same drastic changes in a project as resultmg rather than restore one other building (Buxldmg 20).
: \madramatlcally modified project. Such labeling ehtails o To determine what type .of environmental review to
specific guidelines and simply is not helpful.”” According to ~ prepare for this “later” project, the District examined
Mani Brothers, the “question of law” approach would inap- whether the changes would have new or more severe
propriately permit courts to decide the appropriate level of impacts than those disclosed inthe MND. After con-
environmental review for a modified project without con- cluding that the- evidence showed the changes’ 'would
" . sidering the environmental impacts of the modifieations. * - not cause new, significant envlronmental lmpacts the
Mani Brothers found that the determination of whether a  District prepared an addendum. -
later project is “new” involves factual questions under Pub- . ~
lic Resources Code section 21166 about whether the later  The District’s decision was challenged, and-after losing
“project would have new or greater environmental impacts I the Court of Appeal, the District obtained California:
than those already disclosed.” The court concluded that it Supreme Court review of the following question:
should therefore apply the substantial evidence standard-
of review.” Mani Brothers has been followed by several
- other courts, including Latinos Unidos v. City of Napa,”
and appears to be the preferred approach.®

When a lead agency performs a subsequent |
environmental review and prepares a subse- '
quent environmental impact report, a subse-
quent negative declaration, or an addendum,

The question left unresolved by the conflicting holdings is the agency’s decision reviewed under a

in Save or Neighbors and Mani Brothers will be resolved substantial evidence standard of review (Mani
soon by the California Supreme Court’s decision in Brothers Real Estate Group v. City of Los
" Friends of San Mateo Gardens v. San Mateo County Angeles (2007) 153 Cal.App.4th 1385), or is
Community College District® There, the San Mateo the agency’s decision subject to a threshold
County Community College District (the “District”) pre- determination whether the modification of the

/

San Mateo Community College Campus Plan, showing the existing facilities
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project cqn_éﬁtutes a “new project altogether,”
asa matter of law (gave [OJur Neighborhood V.
Lishman (2006) 140 Cal.App.4th 1288)7*

One differente between Save Our Neighborhood and
Mani Brothers that may influence the California Supreme
Court's decision is that Save Our Neighborhiood concermns
an addendum to an MND whereas Mani Brothers con-
cerns an addendum to an EIR. The Court could rely on
this distinction to require a different standard in situations
~ involving MNDS.‘;S But other MND cases that address the
issue have followed Mani Brothers.” These cases note
that although section 21166 addresses only EIRs, CEQA
Guidelines section 15162 applies “to project changes fol-
lowing an agency’s adoption of a negative declaration
or a mitigated negative declaration as well as an EIR
According to these cases, the same rule applies to MNDs
as EIRs: if a later project is within the scope of the earlier
project (whether‘analyzed in an MND or EIR), no further
environmental review is required. o

When making its decision, the California Supreme
Court should.consider the appellate opinions from the
past three years that analyze the appropriate standard
" of review to apply to an analogous guestion: whether
a project contemplated by a plan or program analyzed
in a programmatic EIR is within the scope of that plan
or program, or instead requires supplemental envi-
ronmental review. Although the issue is analogous
to that considered by. Save Our Neighbors and Mani
Brothers, those cases have not been the focus of the
programmatic EIR cases. Instead, those lawsuits gen-
erally have arisen based on a petitioner’s claim that
Sierra Club v. County of Sonoma holds a court should
review an agency’s decision whether to prepare addi-
tional environmental review after preparing a program-

y

matic EIR under the fair argument standard. As shown
by examining Sierra Club and tracing the cases that
interpret that decision, courts considering the standard
applicable to an agency’s decision that-a later project
is the same as or within the scope of the earlier project
reviewed in a programmatic EIR have uniformly held
the substantial evidence standard applies. The reason-
ing supporting that conclusion should be persuasive to
the California Supreme. Court in San Mateo Gardens.,

SIERRA CLUB V. COUNTY OF SONOMA CAUSES
CONFUSION

Sierra Club is one of the earliest cases examining a
claim that a later project was not within the scope of a
project that had already been analyzed in a program- -

matic EIR, but was instead a new project. Because

Sierra Club found that the later project was “new” and
not “within the scope” of the plan that had been ana-
lyzed in the programmaitic EIR, it concluded the decisjon
of the County of Sonoma (“Sonoma”) to forego environ- ‘
mental review of the later, hew project is reviewed under
the fair argument standard.” This conclusion comports
with CEQA's preference for preparation of an EIR in the

-first jnstance.” But Sierra Club is written in a way that

causes some readers to mistakenly believe the court
held that Sonoma’s decision about whether the later
project was within the scope of the earlier project also
should be reviewed under the fair argument standard.

Siera Club doncerned a 1981 programmatic EIR that
analyzed the environmental impacts of an -aggregate
resources management plan (the “Mining Plan®). The
Mining Plan designated areas as either “Mahaged
Resource: Mineral, a category which included ‘all min-
eral resource deposits in Sonoma County necessary for

!
L

Diagram from Sonoma Coqnty’s 2010 Aggregate Resources Mana&ement Plan. Syar Industries’ mi‘ne
(labeled on the diagram) is the mine at issue in Sierra Club v. County of Sonoma.
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" a future supply of aggregate materials™ or “Managed
Resource: Agriculture,” which “included all lands overly-
ing mineral resource deposits within the Study area Which
are proposed for preservation for their value as both an

1250

agricultural resource and as groundwater recharge.’

599

¢ L
. Approximately eight years later, Syar Industries (“Syar”)
. proposed an amendment to the Mining Plan that would
" change an area along the Russian River designated
 as “Managed Resource: Agriculture” to “Managed,
» Resource: Mineral,” so that the area could be mined.”
The amendment also would have allowed terrace pits.
to be refilled with processing sediments and other earth-
materials rather than by diversion of river-borne sedi-
ments from the Russian River.” Even though Sonoma
received conflicting eviderice on- the environmental
effect of the change in the method of reclamation,”
Sonoma concluded all of the gnvironmental impacts
. that might result from the amendment had already been
" considered in the 1981 programmatic EIR, and adopted
a negative declaration and approved the amendment.”

The Sierra Club challenged Sonoma’s finding that no
additional environmental review was necessary for the
amendment, arguing that it constituted a new project
with new environmental impacts.” The trial court agreed,
finding “substantial evidence in the record supporting a
fair argument” that the new project may have significant
~ environmental effects, and thus required an EIR.®

On appeal, Syar claimed the trial court erred by apply-
ing the “fair argument” standard to assess whether
the project was new.” The appellate court realized the
project applicant’s claim raised two distinct standard-
of-review questions: (1) the standard when review-
ing an agency’s decision that a later project is within
the scope of a project analyzed in a previously pre-
‘pared programmatic EIR, and (2) the standard when
reviewing an agency's decision not to prepare an EIR
for a later project not in the scope of the earlier proj-
ect. Regarding the first issue, the appellate court held
that the agency makes its “within the scope” decision
pursuant to Public Resources Code section 21166 (and
CEQA Guidelines section 15168(c)(2)) and the court
- thus reviews that decision for substantial evidence.”
The appellate court found no substantial evidence sup-
ported Sonoma’s decision that the amendment was
within the scope of the Mining Plan.” The court thus had
to reach the second question and held that based on the
wording of Public Resources Code section 21094(c) the
fair argument standard applied to Sonoma'’s decision to
forgo environmental review for the amendment.”

Sierra Club is confusing because it presents the court’s
holdings in reverse-order, explaining the answer to the
second question first and not disclosing the court’s find-

ing that the amendment was outside the scope of the ,

Mining Plan until almost the end of the opinion.” By that
time, it is unsurprising that a reader may have forgot-
ten that the court was examining two standard-of-review
questions or missed that the answers to those two ques-
tions differed.

-~

)

.SUBSEQUENT CASES CLAR:IFY SIERRA CLUB

Any confusion caused by Sierra ple/b should have been
dispelled by ﬂC/lﬁ'z‘iza‘ns for Responsible Equitable Envi-
ronmental Development v. City of San Diego Redevel-
opment Agency (“CREED").* CREED concerned an
agency’s_finding that a 30-story, 450-room hotel was -
within the scope of a programmatic EIRthat ihad been
-prepared to analyze a redevelopment plan. The pro-
grammatic analysis of the redevelopment plan did not
specifically analyze a hotel at the site of the.subsequent
project, but did assess the environmental impacts of
buildout under the plan, which permitted hotels in an
area that included the subsequent project’s site.”
. . J !
Project opponents relied on an incorrect reading of
.Sierra Club to argue that the court must review the
agency’s finding that the hotel was within the scope of
the redevelopment plan under the fair argument stan-
dard.* CREED rejected that argument, finding Sierra
Club, as well as Santa Teresa Citizen Action Group
v. City of San Jose,” held “the fair argument standard
does not apply to judicial reviewsof .an agency’s deter-
mination that a project is within the scope of a previ-
ously completed EIR.™-Nor does the fair argument
standard “apply to review of an agency’s determination
that a project's potential environmental impacts were
adequately analyzed in a prior program EIR.™

Although CREED clarified that Sierra Club never held

thé fair argument standard applies to the review of an-

agency’s decision that a subsequent project is within
the scope of a project reviewed in a programmatic EIR,
project opponents continued to make the argument. For
example, appellants in Latinos Unidos de Napa relied
on a misreading of Sierra Club to argue that the court
should review the agency’s decision that proposed gen-
eral plan and zoning code amendments had been ade-
quately analyzed in a prior programmatic EIR under the
“fair argument test.”™ Based on prior case law, including
Mani Brothers and CEQA's “express legislative intent,”
Latinos Unidos de I\fapa concluded that the substantial
evidence standard applied because review under the
fair argument standard “inappropriately undermines the
deference due the agency in administrative matters,”
including thé matter of “whether a project is ‘new.””

Concerned-Dublin Citizens v. City of Dublin” reached

the same conclusion. There, appellants_urged the

court to apply the fair argument standard to review ‘-

an agency's finding that a project was exempt fromr
B "
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environmental Feview because lt was conslstent with

a previously adopted specrflc plan reviewed in a pro-

. grammatic EIR.” The court rejected appellant’s conten-
* tion and found that the substantial evidence standard

~applied, and the agency correctly determined no addi-
tional environmental review was required.™

Conceptual Land Use Plan from the Project
Description for the Treasure Island and Yerba
Buena Island Redevelopment Project EIR

Treasure Island confirmed the substantial evidence stan-
dard applies to a court’s review of an agency’s decision
regarding whether a later project is within the scope of
an earlier one reviewed in a programmatic EIR™ Proj-
ect opponents again relied on Sierra Club to argue the

" agency inappropriately prepared a project-level rather than
a programmatic EIR for a spegific plan to “circumvent the
fair argument standard of review that would have been
applied to a program EIR for evaluating whether subse-
quent environmental review is necessary.”™ Treasure Island
explained that “[flor purposes of the standard of review, the
same substantial evidénce standard applies to subsequent
environmental review for.a project reviewed in a program
EIR or a project EIR”™ The court further explalned that
“Infothing in Sierra Club . . . mandates that the fair argument
standard should be unilaterally applied to later projects pro-
posed under a program EIR.*According to Treasure Island,
Sierra Club held that only if “an agency attempts to tier its
environmental review for a materially different project onto
a prior program EIR, [is] the fair argument test requlred.”"

N

(\M
l«{ ]
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Recently, the Governor's Office of Planning and
Research proposed changes to CEQA Gurdelrnes sec-
tion 15168 to dlarify the standard courts. should use
to review an agency’s decision that-a- later pro;ect is
within the scope of a project analyzed i in &n earlier, pro-
grammatro EIR.” If the proposed changes are adopted,
CEQA Gurdellnes section 15168(c) would state, “Deter-
mining that a later activity is within the scope of a pro--
gram covered in the program EIR is a factual question
that the lead agency determines based on substantial
evidence in the record.” This change, along with the
numerous decisions explaining the holdlngs of Sierra ,
Club should eliminate any’ remaining confusion about
the standard’ of review" appllcable to the “within the
scope” decrsron !

THE PROGRA:MMATI/C EIR CASES SUGGEST A

" HOLDING IN SAN MATEO GARDENS

Whether an agency originally prepared a program-
matic EIR or a project-level MND, when a subsequent
project is proposed, the agency must answer the same
question: are the potential environmental impacts of
the subsequent project adequately addressed by pre-
viously prepared environmental review.” This question
arises under both the CEQA Guideline for program-
matic' EIRs™ and under the CEQA Guideline for prepar—
ing an addendum-to a negative declaration.” In either -
case, if the answef’ ls"‘yes no additional envifonmen-
tal review is reqLured if no, the subsequent project is
“new” and should be treated as suich.”

No reason exists for the Court to ¢reatea rule whereby
the agency’s answer to this question is reviewed differ-
ently depending on the:type of environmental document
originally prepared. An agency’s decision whether a proj-
ect change or a subsequent project is within the scope of

a previously analyzed project turns on thelfactual deter-
minations required by Public Resources Code section
21166 regardless of the type. of environmental review
initially prepared.” Courts. should therefore feview such
decisions under the same standard-to review, which
should be the substantialievidence standatd.”.

Even if Public Resources Code section 21166 does not
expressly appIy to negative d&clarations, the question
whether a later project will have différent envrronmen-
tal impacts than one that has already been analyzed is
fact intensive and involves scientific expertise. The dif-
ferences between the earlier and later projects are not
always indicative of the changes-in the later project’s
environmental impacts. For example, a project oan
undergo substantial changes, but due to context, the
type and scale of that project’s environmental impacts
may remain unchanged As the California Supreme
Court has acknowledged courts “have neither the
resources nor scientific expertrse to' engage in such

ENVIRONMENTAL LAW NEWS - Volume 24 Number 2
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son, when reviewing an agency’s decision about “an

< —

analySIs” about_environmental lmpacts *® For-this rea- Thus, regardless of whether the ongmal envxronmental

review was a project-level MND or programmatic EIR,

essentially factual inquiry,” “a reviewing court should “[wlhen a lead agency performs_a subsequent environ-

apply the traditional substantial evidence standard,”
with its “relatively deferential standard of review.™ This
deferential standard recognizes that “administrative
agencies to which the Legislature has delegated regu-
latory authority in particular areas often develop a high
degree of expertlse in those areas and the body of law
that governs them.”

mental review and prépares a su bsequent environmental
impact report, a subsequent negative declaration, or an
addendum,”" the agency’s decision should be reviewed
under the deferential substantial evidence standard. Any
other level of review would “inappropriately undermine]
L »82

the deference due tfie agency in admmlstratlve matfers.
Whether the Supreme Court will agree ‘alvaits to be seen.

-

End ef Article Quiz

Is the later project within the scope of tﬁe—»ioriginal project?

C

-

| of stores and to provide for ‘co-housing,’ and amended the General Plan and zoning to
I permit single-family detached homes at the same densities as single-family attached homes

Increased minimum residential densities in several General Plan areas from 10 to 20 |

residential units per acre, increased the permitted density for eight multi-family sites,
amended the zoning to allow emergency -shelters and transition, supportive, and farm
worker housing, amended the zoning to require a use permit for conversion of certain types

Changed the land use designation of 145 acres in a mining plan and changed the materials

l%xtended a pipeline systenr in several directions, including beyond the original program
area, changed the pipeline’s route, and increased the diameter of the pipeline to increase

Shifted the planning horizon year from 2010 {0 2027 and amended an airport master plan as
follows: (1) changed the size and location of future air cargo facilities, (2) replaced previously
planned future air cargo facilities with 44 acres of general aviation facilities, and (3) modified

Time between
‘the Initial
Environmental | Differences Introduced by the Later Project
Review and
Later Project
11 years -
| 9vyears - Added 100 more high-density dwelling units and removed ground floor retail

7 years

allowed for fill -~
7-8 years

its capaclty
7years -

3 two taxiways by adding new segments to provide better access for corporate jets

5 years

the on-sxte water tank by 250,000 gallons

Increased the number of buildings from 22 to 23, increased the project square footage |-
by 107,000 square feet, increased the parking spaces by 75, changed the building |

arrangement on the site, and changed the water supplier, as well as increased the size of

Answers: 1 Yes (Latinos Unidos de Napa v. City of Napa, 164 Cal. Rpir. 3d 274 (Cal Ct. App 2013)); 2. Yes (Concemed Dublin Citizens v. Cify of

Dublin, 154 Cal. Rptr. 3d 682 (Cal. Ct. App. 2013)); 3. No (Sierra Club v. Cnty. of Sonoma, 8 Cal. Rptr. 2d A73 (CaiCt. App. 1992)); 4. Yes (Santa Teresa

Citizen Action Group v. City of Sar Jose, 7 Cal. Rptr. 3d 868 (Cal. Gt. App. 2003)); 5. Yes (Citizens Against Airport Pollution v. City of San Jose, 173 Cal.
" . Rpir. 3d 794 (Cal. Ct. App. 2014)); 6. Yes (Fund for Environmental Defense v. County of Orange, 252 Cal. Rpfr. 79 (Cal. Gt. App. 1988))
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Id. at 690-92; seesid. at 695 (holding that CEQA does
not “mandate a particular level of environmental review
in evaluation g later projects within the scope of a certi-
fied program EIR”).

174 Cal. Rptr. 3d at 374-76. -
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